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SCOTUS Ruling Upholds CMS’ Vaccine Mandate

After hearing nearly four hours of oral arguments, the Supreme Court of the United States
(SCOTUS) has upheld the Center for Medicare & Medicaid Services (CMS) ability to mandate
vaccination against COVID-19 for health care workers. Compliance deadlines for states not
involved in active lawsuits are unchanged; facilities in states with lawsuits have until February 13
to ensure staff have had at least one dose of a COVID-19 vaccine. For some states, exactly how
the mandate will be enforced remains unclear. For example, CMS plans to use state agencies for

enforcement, but in Florida, the Attorney General will not enforce the mandate. Florida’s

Governor joins others in announcing his opposition to the Court’s ruling.

The Court upheld the CMS federal vaccine mandate, calling the requirement “perhaps the
most basic” way that CMS can protect patients’ health and safety.

In a 5-4 decision, SCOTUS decided to uphold HHS Secretary Becerra’s authority to require that
hospitals participating in Medicare and Medicaid vaccinate their staff against communicable
diseases—including COVID-19. The Court’s ruling noted that the mandate would not apply to
fully-remote employees and emphasized that there is a path for exemption on an individual basis.
The mandate will still provide grace periods (between 30 and 60 days) for facilities who have

reached 80% vaccination by each compliance deadline.


https://www.scotusblog.com/2022/01/court-seems-poised-to-block-vaccine-or-test-policy-for-workplaces-but-may-allow-vaccine-mandate-for-health-care-workers/
https://www.supremecourt.gov/opinions/21pdf/21a240_d18e.pdf
https://www.foxrothschild.com/publications/new-florida-law-conflicts-with-federal-covid-19-vaccine-mandates-leaving-some-employers-in-tough-spot
https://www.wtok.com/2022/01/13/gov-reeves-reacts-supreme-court-ruling/
https://www.tallahassee.com/story/news/local/state/2022/01/13/florida-wont-enforce-biden-vaccine-mandate-health-care-workers-upheld-supreme-court/6518864001/

In light of the ruling, CMS has released new guidance with compliance deadlines for states

with (and without) lawsuits against the CMS mandate. The Agency emphasizes that this

guidance does not apply to Texas.

Compliance Requirement

Deadlines:
AHPA States Without

Lawsuits
(CA, FL, HI, IL, MD, MI, NC, TX* WI)

Deadlines:
AHPA States Still

Negotiating Lawsuits
(AK, GA, KS, KY/MO, OH)

e One dose of COVID-19
vaccination: 100% of staff

e Policies developed and
implemented to reach
100% milestone.

January 27, 2022

February 13, 2022

¢ Fully vaccinated: 100%
of staff

e Policies developed and
implemented to reach
100% milestone.

February 26, 2022

March 15, 2022

If CMS’ mandate was upheld, what about OSHA'’s rule?

While SCOTUS maintains that CMS’ mandate is within the Agency’s authority, the Court blocked

enforcement of OSHA'’s “vaccinate or test” mandate. OSHA’s emergency regulation requires that

employers with 100 or more employees either require vaccination against COVID-19 or require

regular testing. Large employers that would have been covered by OSHA’s mandate should still

be mindful of state and local vaccine guidance when developing their internal COVID-19 policies.

STAY SAFE

New Policies to Combat Omicron

R,

A record number of Americans have become infected with COVID-19 as the Omicron wave

continues to swell around the nation. New policies have been put in place to curb the uptick in

cases and relieve the demand for testing and protective equipment. As of January 15™, insurers

are required to cover the costs of at-home testing. Additionally, President Biden has promised to



https://www.cms.gov/medicareprovider-enrollment-and-certificationsurveycertificationgeninfopolicy-and-memos-states-and/guidance-interim-final-rule-medicare-and-medicaid-programs-omnibus-covid-19-health-care-staff-1
https://www.hklaw.com/en/insights/publications/2022/01/us-supreme-court-stays-osha-vaccine-mandate-but-allows-enforcement
https://edition.cnn.com/2022/01/17/health/us-coronavirus-monday/index.html

make high-quality masks and COVID-19 testing available free-of-charge. Keep reading to learn

more about the newly conceived efforts to combat the spread of Omicron.

Get Reimbursed for COVID-19 Tests

Private insurers are now required to cover the cost of up to eight at-home COVID-19 tests per
month. Insured individuals are eligible to receive reimbursement with no deductibles or cost-
sharing. Additionally, test kit costs are covered if they’re part of a clinical assessment by a health
care provider; a person can get eight free tests a month, plus any number of tests a doctor

recommends.

N95s For All
During last week’s White House update on the Whole-of-COVID-19 Surge Response, President

Biden announced that the U.S. will provide Americans with free, high-quality masks. The U.S. has
more than tripled the national stockpile of highly protective N95 masks to ensure they are widely
available for the American people. The masks will be distributed to tens of thousands of
pharmacies and community centers around the nation starting late next week. Additionally, the

CDC has updated their guidance on choosing different masks and respirators.

Order Free Tests Online

The White House, in partnership with the United States Postal Service, has launched a website

allowing each residential address to order four free at-home COVID-19 tests. The website is part
of the federal government’s initiative to distribute 500 million at-home test kits. The tests are
expected to ship approximately seven to ten days after being ordered, with shipments starting in

late January.

A Message from CMS Leaders

Last week, the leaders of CMS published an article outlining their strategic direction of the
Agency. The authors—CMS Administrator Chiquita Brooks-LaSure, CMS Director Meena
Seshamani and CMMI Director Elizabeth Fowler—built on previous reports and presentations that

also listed the goals of CMS and CMMI. While these leaders candidly shared their high-level


https://www.cnbc.com/2022/01/13/health-insurers-must-cover-your-at-home-covid-test-costs-as-of-jan-15.html
https://www.youtube.com/watch?v=BKE57SFsBWE&t=1450s
https://www.cnbc.com/2022/01/13/biden-says-us-to-provide-high-quality-masks-for-free-to-americans.html
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/types-of-masks.html
https://www.forbes.com/sites/alisondurkee/2022/01/18/white-house-covid-test-website-launches-a-day-early---heres-how-you-can-order-yours/?sh=7965304e5943
https://special.usps.com/testkits
https://www.healthaffairs.org/do/10.1377/forefront.20220110.198444/full/

goals, less was said on specific policies to accomplish these goals. Still, they reaffirmed their
priorities, helping us anticipate future policy actions. These priorities include health equity,
expanding access and improving quality, promoting affordability and sustainability, and engaging

community partners.

Health Equity Reaffirmed
The first priority that CMS addressed is health equity, a theme that has been occurring more
frequently in policy, and plans to build off of the Health Equity Plan for Medicare. CMS also plans
to expand the collection, reporting and analysis of its data to identify health disparities and track
improvements. Although CMS did not provide specific examples, CMS stated they are
reevaluating their payment policies to:

e Consider patients lacking transportation or broadband

o Consider patients at higher risk of COVID-19 or other chronic conditions

o  Work with Accountable Care Organizations (ACOs) to address social needs in the

community.

Expanding Access and Quality, Person-Centered Care
While the article did not provide specifics on how CMS will increase access to health care, it did
share that the Agency aims to make it easier for people to enroll in Medicare, eliminate delays in

coverage and increase beneficiary enrollment in the Medicare savings programs. To increase

quality, CMS plans to align value-based care programs, particularly by coordinating care between
Original Medicare and Medicare Advantage and CMMI payment models. CMS also plans
incentivize more clinicians to participate in the Quality Payment Program. These are proposals
CMS has raised before.

Promoting Affordability and Sustainability in Medicare

CMS’ leadership expressed support for Congressional efforts allowing CMS to negotiate drug
prices, which the Agency believes would promote the sustainability of Medicare funds. CMS is
also “increasing transparency regarding hospital prices so that people can know what hospitals
charge for the items and services they provide.” Finally, the authors shared their goal of
reinstating more stringent reporting requirements for Medicare Advantage plans to ensure

dollars are being spent effectively.


https://www.cms.gov/About-CMS/Agency-Information/OMH/equity-initiatives/equity-plan
https://www.medicare.gov/your-medicare-costs/get-help-paying-costs/medicare-savings-programs

Biden Administration Releases
Trusted Exchange Framework and the Common Agreement (TEFCA)
Interoperability Framework

The Office of the National Coordinator for Health Information Technology and the
Sequoia Project announced the publication of the TEFCA, marking the beginning of the
implementation phase. The aim of this interoperability framework is to create a baseline
of legal and technical requirements to enable secure nationwide information sharing
across disparate health care entities. Soon, entities (or groupings of organizations that
agree to the same data-sharing infrastructure) will be able to apply to be designated as

Qualified Health Information Networks. To read the HHS press release, click here.

A Look at the Federal Register

CY2023 Medicare Advantage and Part D Proposed Rule

The Centers for Medicare and Medicaid Services (CMS) have 2023 Policy and Technical
Changes to the Medicare Advantage and Medicare Prescription Drug Benefit Programs.
The proposed rule includes provisions to increase agency oversight of health plans and

improve consumer protections and reduce disparities.

AHPA Summary | Proposed Rule
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AHPA Resources

Missed a recent AHPA Webinar?

Visit AHPA'’s YouTube channel, where members can stream webinars on demand at their

convenience.


https://www.healthcaredive.com/news/biden-administration-interoperability-tefca-onc-ehr/617263/
https://www.hhs.gov/about/news/2022/01/18/onc-completes-critical-21st-century-cures-act-requirement-publishes-trusted-exchange-framework-common-agreement-health-information-networks.html
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/30fadb4f-7f80-3fc2-3fc0-8a15fdb1e008/Initial_Summary_CY2023_Medicare_Advantage_and_Part_D_Proposed_Rule.pdf
https://public-inspection.federalregister.gov/2022-00117.pdf
https://www.youtube.com/channel/UCta9EtopjNohLNkzYvhuMyA/videos

Below is a directory of the recent regulatory work that AHPA has conducted:

; Initial Summary AHPA Comment AHPA Summary

IPPS X X X

OPPS X X X

PFS X X X
Surprise Billing: Part 1 X X X
Surprise Billing: Part 2 X X X

OSHA ETS X

CMS Vaccine Mandate X

Behavioral Health RFI X X

SDOH RFI X

WHAT WE’RE READING...

Senate Dems Fail to Pass ‘Voting Rights’ Legislation — National Review
Biden Thinks Congress Can Pass Parts of Broken-Up BBB Plan — CNBC

If Diplomacy Fails with Russia, We All Lose — The Guardian

Proposed Florida Bill Expands Excused Absence Policy for Teens Struggling with Mental Health Issues —

Fox 13 Tampa Bay

How Pharmacists Can Help Address Social Determinants of Health — Patient Engagement



https://www.nationalreview.com/news/senate-dems-fail-to-pass-voting-rights-legislation/
https://www.cnbc.com/2022/01/19/joe-biden-thinks-congress-can-pass-part-of-build-back-better-act.html
https://www.theguardian.com/commentisfree/2022/jan/18/if-diplomacy-fails-with-russia-we-all-lose-biden-must-not-abandon-talks
https://www.fox13news.com/news/proposed-florida-bill-expands-excused-absence-policy-for-teens-struggling-with-mental-health-issues
https://patientengagementhit.com/news/how-pharmacists-can-help-address-social-determinants-of-health
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/221a1bd8-1e1f-bbc3-9f01-2dd9bb645b9e/IPPS_FY2022_Proposed_Rule_Summary.01.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/0e048b37-fd42-d352-8833-30f3eda3606b/AHPA_Comments_on_FY_2022_Proposed_IPPS_Rule_1_.01.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/4964da8f-ad7b-170f-e694-6ee7a5e9213a/AHPA_IPPS_FY2022_Comment_Summaries.pdf
../../Regulations%20-%20Comments,%20Analyses,%20Presentations/OPPS%20CY%202022/AHPA%20OPPS%20FY2022%20Proposed%20Rule%20Summary.pdf?CT=1633025389802&OR=ItemsView
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/5030c473-e9b7-b0f1-2b88-1003fc4bde04/AHPA_Comments_on_CY_2022_Proposed_OPPS_Rule.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/454ab977-e88d-aec9-b955-2dbdfcf01995/OPPS_CY_2022_AHPA_Comment_Cover_Letter.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/9616584c-0858-609e-8178-c5022da1666d/PFS_regulatory_summary.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/4cc6d455-79fb-b32a-f812-807fa92e73fd/AHPA_CY_2022_PFS_comment_.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/e4a9ffa5-d4e9-1bcc-0d4d-a2f557e26d7e/AHPA_PFS_Comment_Summaries_.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/9d36d3fa-657f-31ae-2e32-cbb5d8538a76/Surprise_Billing_Regulatory_Summary.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/14185376-4c8c-c845-0595-aace32450603/AHPA_Comment_Letter_for_Surprise_Billing_IFR_Part_1.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/0b3c4070-5e2e-e877-2776-f566e480ead6/AHPA_Surprise_Billing_Part_1_Comment_Summaries.pdf
../../Regulations%20-%20Comments,%20Analyses,%20Presentations/Surprise%20Billing;%20Part%202%20FY%202022/Surprise%20Billing%20Interim%20Final%20Rule%20Part%20II%20Summary.pdf?CT=1633956814248&OR=ItemsView
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/a416b11b-359f-a891-fc34-4ad9a580b76a/AHPA_comment_Surprise_Billing_Part_2.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/dd1f640f-8a9c-0b92-9bd0-a98666b75def/AHPA_SBP2_Cover_letter.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/071ba9f2-dc4a-eac1-e2da-5433fff43aba/AHPA_OSHA_ETS_Comment.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/dafa1660-4bde-0074-829e-72cdf921e477/AHPA_Summary_CMS_Vaccine_Mandate_2021_.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/53bba72a-7f90-bd60-ce68-cdc4ff21ee93/AHPA_Behavioral_Health_RFI_2021.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/1997f8e5-4219-4e64-950a-24d4e542085c/AHPA_Behavioral_Health_RFI_Summary.pdf
https://mcusercontent.com/af5ce00be334b3111d2bea2c4/files/aef401fc-f830-2bd2-3bd2-1cdd8eaa6784/AHPA_Comments_on_Congressional_SDOH_RFI.pdf

