
 

Policy Brief 

October 4, 2019 

 

 

Impeachment Inquiry May Hinder Health Care Legislation 

The announcement of an impeachment inquiry by Speaker Nancy Pelosi (D-CA) took over the news last 

week and fed into rising tensions between both parties. Impeachment proceedings may have large 

implications for current Congressional efforts to pass drug pricing and surprise billing legislation. Many 

political analysts believe that the inquiry will stall any legislation from passing this year, but with both 

parties under pressure to achieve something, it is unclear how the remainder of the year will play out. 

Below is more about where top health care legislation stands today. 

Drug pricing, surprise billing and reauthorizing funding for several health care programs are top priority 

issues on Congress’ fall agenda. The impeachment inquiry will likely bring more gridlock but there is 

mounting pressure for legislators to pass something before the end of the year.  

• Lowering Drug Pricing – Right before the impeachment inquiry, House Speaker Nancy Pelosi 

released a partisan bill to lower drug prices, which despite Republican opposition, was praised by 

President Trump. Pelosi’s top advisor said that he expected a floor vote on the drug pricing bill 

by the end of October, but it may be unlikely in the current political environment. The White 

House on Tuesday declined to comment on whether officials planned to continue negotiations 

with Pelosi on lowering drug costs.  

• Ending Surprise Billing – Although there is bipartisan consensus on banning surprise billing, 

there is disagreement on how to set payments for out-of-network services. Currently, there are 

multiple bills that need to be reconciled before moving forward, and the House Ways and Means 

Committee is currently drafting another bill that my ignite future discussions during this fall. 

https://www.nytimes.com/2019/09/24/us/politics/democrats-impeachment-trump.html
https://www.modernhealthcare.com/politics-policy/politics-threatens-drug-pricing-deal-between-congress-trump?utm_source=modern-healthcare-am-thursday&utm_medium=email&utm_campaign=20190925&utm_content=article8-headline
https://www.modernhealthcare.com/politics-policy/politics-threatens-drug-pricing-deal-between-congress-trump?utm_source=modern-healthcare-am-thursday&utm_medium=email&utm_campaign=20190925&utm_content=article8-headline
https://www.modernhealthcare.com/politics-policy/impeachment-proceedings-complicate-healthcare-agenda
https://www.medpagetoday.com/publichealthpolicy/healthpolicy/81868
https://www.advisory.com/daily-briefing/2019/09/26/impeachment
https://www.washingtonpost.com/health/pelosi-unveils-measure-to-lower-prescription-drug-costs/2019/09/19/e4df6f32-daf6-11e9-bfb1-849887369476_story.html
https://www.nbcnews.com/politics/congress/trump-praises-rollout-pelosi-s-drug-pricing-bill-after-mcconnell-n1056851
https://news.bloomberglaw.com/health-law-and-business/pelosi-bill-could-get-house-vote-by-end-of-october-aide-says?utm_source=STAT%20Newsletters&utm_campaign=353fbb8df7-dc_diagnosis_COPY_03&utm_medium=email&utm_term=0_8cab1d7961-353fbb8df7-150536409
https://www.fiercehealthcare.com/hospitals-health-systems/congress-comes-back-to-work-as-providers-make-push-for-changes-to-surprise


 
 

• Continuing Resolution – Congress will also need to pass another Continuing Resolution (CR) 

before November 21st to avoid a government shutdown. CRs are often used as vehicles to move 

different types of legislation and may likely be used to pass health care policies.  

 

New Findings from California’s Surprise Billing Ban 

Three years into the enactment of California’s surprise billing ban, new analyses shed light on possible 

paths forward for national legislation. With the passage of AB 72, California lawmakers banned surprise 

billing, protecting patients from out-of-network bills for care provided at in-network facilities. Since 

2017, out-of-network providers in California are paid either 125% of Medicare rates or the average 

payment for their peers—a policy commonly known as “benchmarking.” A recently-released Brookings 

report found that AB 72 did not narrow provider networks in the California markets or increase consumer 

complaints. Read more on the law’s patient access implications and what the study results could mean for 

providers across the nation.  

What happened in California?  

California’s surprise billing ban is one of the toughest in the nation. Critics worried that its strict approach 

would lead to depressed payment rates, smaller provider networks and increased patient complaints. 

Instead, the new analysis from USC-Brookings found that providers’ participation in insurance networks 

rose by an average of 17%. Its findings corroborate an earlier one from America’s Health Insurance Plans 

that found an increase of up to 26% of in-network specialty doctors in California since 2017. Although 

physicians did see decreased payment rates, the amount of care provided rose across disciplines, 

suggesting little negative impact to patient access. This benchmarking approach may not yield the same 

results nationwide; the Brookings study was unable to capture data on ERISA plans. 

Could a similar policy be adopted nationally? 

Two bills in Congress (S. 1895 and H.R. 2328) set a similar payment standard for providers, shielding 

patients from unexpected costs. Providers caution that basing the benchmark on Medicare rates would not 

cover the full cost of care, jeopardizing access to health care services. Leadership in the House and the 

Senate are considering both benchmarking and “baseball-style” arbitration to end surprise billing. 

https://nlihc.org/resource/stopgap-spending-bill-enacted-fund-government-through-november-21
https://www.natlawreview.com/article/balanced-billing-california-update-regarding-2016-s-ab-72-and-overview-newly
https://www.nytimes.com/2019/09/26/upshot/california-surprise-medical-billing-law-effects.html
https://nashp.org/wp-content/uploads/2019/03/Surprise-Billing-Laws-Chart-final-for-pdf-3.14.19.pdf
https://www.cmadocs.org/newsroom/news/view/ArticleId/28116/CMA-urges-Congress-to-follow-New-York-s-successful-surprise-billing-model
https://www.ajmc.com/contributor/america's-health-insurance-plans/2019/08/can-we-stop-surprise-medical-bills-and-strengthen-provider-networks-california-did
https://www.healthaffairs.org/do/10.1377/hblog20190708.627390/full/
https://www.aha.org/news/headline/2019-07-17-house-ec-committee-passes-surprise-billing-medicaid-dsh-legislation
https://www.mgma.com/data/data-stories/2019-medicare-reimbursement-rates
https://www.bloomberg.com/news/articles/2019-02-07/senators-borrow-from-baseball-to-fix-surprise-medical-bills


 
 
Congress appears to be leaning toward the latter, however, targeted ads from private equity firms as well 

as advocacy groups and the California example still may influence their final decision.   

 

CMS’s Final Discharge Planning Rule Reduces Hospital Burden, Promotes Interoperability 

After nearly four years, CMS has finalized a rule implementing the discharge planning requirements of 

the IMPACT Act of 2014. The new requirements apply to hospitals, Critical Access Hospitals (CAHs) 

and Home Health Agencies (HHAs) participating in Medicare and Medicaid. In response to feedback 

from health providers, the final rule dramatically scales back many of the proposed requirements from 

2015, including a mandatory 24-hour discharge planning initiation window. The final rule allows 

hospitals greater flexibility in determining how to design their discharge planning process while setting 

new requirements to enhance the interoperability of medical records. Below are three key highlights from 

the final rule. For a more detailed summary comparing the proposed and final rules, click here.  

Elimination of the 24-Hour Discharge Plan Requirement. The proposed rule required hospitals to 

“identify anticipated discharge needs” for patients within 24 hours of admission or registration. 

Recognizing that patient needs can become increasingly complex during the first 24 hours in an acute care 

setting, the final rule eliminates this in favor of hospital discretion. However, CMS encourages hospitals 

to initiate discharge planning “as early as possible.”  

Redefining Applicability. CMS proposed that discharge planning requirements be applied to all 

inpatients and certain outpatients. Recognizing that this policy would require hospitals to unfeasibly 

spread limited resources, the final rule eliminates that requirement. Instead, it allows hospitals to 

identify—ideally at inpatient admission—which patients would be likely to experience an “adverse health 

consequence upon discharge in the absence of adequate discharge planning.” Hospitals are subsequently 

required to provide discharge planning for patients identified under this standard.  

Enhancing Interoperability. The final rule also adds a new requirement that hospitals, CAHs and 

HHAs, ensure the transfer of a patient’s medical records to the next site of care. While there is no set 

https://www.washingtonpost.com/news/powerpost/paloma/the-health-202/2019/09/23/the-health-202-doctors-are-gaining-the-edge-in-fight-over-surprise-medical-billing/5d875fc5602ff1737aef7368/
https://www.washingtonpost.com/news/powerpost/paloma/the-health-202/2019/09/17/the-health-202-congress-is-probing-secretive-groups-opposing-medical-billing-reforms/5d7fd3e2602ff171a5d735fd/
https://www.govinfo.gov/content/pkg/FR-2019-09-30/pdf/2019-20732.pdf
https://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/Post-Acute-Care-Quality-Initiatives/IMPACT-Act-of-2014/IMPACT-Act-of-2014-Data-Standardization-and-Cross-Setting-Measures.html
https://gallery.mailchimp.com/af5ce00be334b3111d2bea2c4/files/737f9787-c896-4ed1-aae7-bfad6eca9255/Discharge_Planning_Final_Rule_Summary.pdf


 
 
definition or format for the transmission of medical records, this requirement further supports the 

Agency’s ongoing efforts to foster interoperability.  

340B Update  

On September 26th, CMS released a Paperwork Reduction Act notice outlining the Agency’s intent to 

begin collecting acquisition cost data on 340B drugs, signaling an intent to continue 340B cuts even if 

CMS loses its pending appeal. The acquisition cost data, according to the original injunctions against the 

2018 and 2019 rate cuts, may allow the Secretary to justify the controversial rate cut from ASP+6 percent 

to ASP-22.5 percent.  

 

A Look at the Federal Register 

Removal of Unnecessary, Obsolete, or Burdensome Regulations for Providers and Suppliers 

CMS released a final rule (84 FR 51732) that seeks to increase efficiency and resource stewardship, 

including integrating quality assessment systems; reducing the number of required reviews for certain 

types of providers; and requires ASCs to establish policies governing required medical examination prior 

to surgery. View AHPA’s summary of the changes for more detail.  

Employer Shared Responsibility Provisions (ESRPs) and Health Reimbursement Arrangement  

IRS issued a proposed rule (84 FR 51471) clarifying provisions of the June 2019 final rule (84 FR 

28888). The proposed rule seeks to clarify how ESRPs and certain nondiscrimination rules in the Internal 

Revenue Code apply to health reimbursement arrangements and other account-based group health plans.  

IN OTHER NEWS 

Medicaid Debt Can Cost You Your House – The Atlantic 

Prevalence of Screening for Social Determinants of Health – JAMA 

Want to Reduce Suicides? Follow the Data – KHN  

Window in the Drapes – NYT  

Idaho Submits Work-Requirement Waiver for Medicaid Expansion – Modern Healthcare 

23andMe Moves into Clinical Trial Space – STAT  

Is Amazon Care the Beginning of a Strangler Fig for Health Care? – STAT  

Walmart’s Sam’s Club Launches Health Care Pilot to Members – AP  

https://www.govinfo.gov/content/pkg/FR-2019-09-30/pdf/2019-21120.pdf
https://www.federalregister.gov/documents/2019/09/30/2019-20736/medicare-and-medicaid-programs-regulatory-provisions-to-promote-program-efficiency-transparency-and
https://gallery.mailchimp.com/af5ce00be334b3111d2bea2c4/files/86692342-66d8-463f-8a14-9dc9915e7a36/COP_Final_Rule_Summary.pdf
https://www.govinfo.gov/content/pkg/FR-2019-09-30/pdf/2019-20034.pdf
https://www.govinfo.gov/content/pkg/FR-2019-06-20/pdf/2019-12571.pdf
https://www.govinfo.gov/content/pkg/FR-2019-06-20/pdf/2019-12571.pdf
https://www.theatlantic.com/magazine/archive/2019/10/when-medicaid-takes-everything-you-own/596671/
https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2751390?guestAccessKey=40c232d1-ecb7-42f4-86e5-cc22f6956d4f&utm_source=silverchair&utm_medium=email&utm_campaign=article_alert-jamanetworkopen&utm_term=mostread&utm_content=olf-widget_09302019
https://khn.org/news/want-to-reduce-suicides-follow-the-data-to-medical-offices-motels-and-even-animal-shelters/
https://www.nytimes.com/2019/09/25/well/live/surgery-surgeons-psychology-detachment.html
https://www.modernhealthcare.com/medicaid/idaho-submits-work-requirement-waiver-medicaid-expansion?utm_source=modern-healthcare-am-tuesday&utm_medium=email&utm_campaign=20190930&utm_content=article11-readmore
https://www.statnews.com/2019/09/26/23andme-clinical-trial-recruitment/
https://www.statnews.com/2019/09/27/amazon-care-strangler-fig-health-care/
https://www.apnews.com/87286f917cdc440ca5dfc2dfdf0893aa


 
 
Next Steps for Netflix: Can ‘All You Can Treat’ Contracts Work? – Health Affairs  

UPS Gets FAA Nod for Widespread Drone Deliveries of Health Supplies – WSJ 

https://www.healthaffairs.org/do/10.1377/hblog20190924.559225/full/?utm_source=Newsletter&utm_medium=email&utm_content=Employer-Sponsored+Family+Health+Coverage+In+2019%3B+Medicaid+Enrollment%2C+Employment%2C+And+Beneficiary+Health+Status%3B++All+You+Can+Treat++Contracts&utm_campaign=HAT+9-25-19&
https://www.wsj.com/articles/ups-gets-faa-nod-for-widespread-drone-deliveries-11569939601

